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DEFENDANT

DECISION AND ORDER ON DEFENDANT'SMOTION TO DISMISS
THE INDICTMENT FOR VIOLATIONS OF THE SPEEDY TRIAL ACT

On April 19, 2000, the defendant Jesus Alberto Uribe-Londono was indicted for sexual
exploitation of children and sexua exploitation of minors. On December 17, 2001, hefiled amotion
seeking dismissal of that Indictment for violations of the Speedy Trial Act, 18 U.S.C. 88 3161- 3174
(1994). Generally, the Speedy Trial Act providesthat a crimina defendant must be tried within 70
daysof either hisinitial appearance before ajudicial officer or the indictment, whichever occurslater.

The Act alows this 70-day clock to be tolled, however, for certain specified periods. After
reviewing therecord in this case, | conclude that although 606 days el apsed between the defendant’ s
Indictment and thefiling of his speedy trial motion, at least 539 of those days are excludable from the
speedy trial calculation. (Thetria jury isscheduled to be empanelled on March 15, 2002.) Because
no morethan 67 countabl e days have accumulated, the Speedy Trial Act has not been violated and the
motion is DENIED.

Discussion
“The Speedy Trial Act. .. commandsthat adefendant be tried within 70 days of the latest of

either thefiling of anindictment or information, or the first appearance before ajudge or magistrate.”



Henderson v. United States, 476 U.S. 321, 322 (1986); 18 U.S.C. § 3161(c)(1). However, the Speedy

Trial Act specifically provides that this 70-day clock istolled for certain designated “ periods of
delay.” 18 U.S.C. § 3161(h). Determining whether a Speedy Trial Act violation has occurred isa
two-step process. First | must “do the basic mathematics and determine the aggregate time elapsed

awaiting trial.” United States v. Barnes, 159 F.3d 4, 10 (1st Cir. 1998). Then | must “ascertain how

many days should be excluded from the total time.” 1d.
A. Step One
The defendant was arrested on March 25, 2000. On March 27, 2000, he made his initial
appearance beforeaMagistrate Judge. Hewasindicted on April 19, 2000. Becausethelndictment is
thelater of thetwo triggering events, see 18 U.S.C. 8 3161(c)(1), the speedy trial clock startson April

20, 2000, the day after the Indictment. See, e.q., United Statesv. Rodriguez, 63 F.3d 1159, 1162 (1st

Cir. 1995) (“[t]he metaphorical clock . . . started running . . . the day after theindictment”). Theclock
stops running on December 17, 2001, the day the defendant filed his Motion to Dismissthe Indictment

for Violations of the Speedy Trial Act. See United Statesv. Connor, 926 F.2d 81, 84 (1st Cir.1991)

(“[A] motion for dismissal [under the Speedy Tria Act] is effective only for periods of time which
antedate thefiling of the motion. Subsequent periods of delay, whether includable or excludable, are
inconsequential.”). Because the day the speedy trial motion is filed is excludable, December 16,

2001 is actualy the last countable day. United States v. Staula, 80 F.3d 596, 600 (1st Cir. 1996)

(holding that the day defendant filed speedy trial motion is excluded from 70-day clock).

! Although the Speedy Trid Act ca culation considers only the time before the motion to dismiss the Indictment wasfiled, in this case
the outcome would be the sameif the motion werefiled today. Themotion to dismissthe Indictment stopped the speedy tria clock on
December 17, 2001. The Government filed its opposition on January 14, 2002. The defendant filed areply to the Government's
opposition on January 31, 2002. On February 7, 2002, the Government filed amotion to strike thedefendant’ sreply. Thedeadline
for the defendant to file a response to the Government’s motion to strike was February 20, 2002. (Docket Entry 152). The
defendant did not file aresponse. Because | have not yet ruled on the Government’s motion to strike (and less than 30 days have
elgpsed since the response deadline) the speedy trid clock remains stopped. (I will discussthe legd basisfor excluding time such as
this below, when | andyze the excludability of the time associated with the Government’s July 25, 2001 mation.)



Therefore, the speedy trial clock ran for 606 daysfrom (and including) April 20, 2000 to December
16, 2001.
B. Step Two

In the second step of theanalysis, | must determine how many of these 606 days are excludable
under 18 U.S.C. § 3161(h). In order to make thisdetermination, | have reviewed the entire docket and
casefile, including al of the motions, hearings, orders and other eventsthat could potentialy produce
excludable time. However, | will only discuss a selection of those eventsthat, by themselves, cover
the full measure of excludable time.
(@D The 17 days from April 26, 2000 to May 12, 2000 are excludable.

The arraignment was originally scheduled for April 26, 2000. On April 26, 2000 the Couirt,
responding to arequest from the defendant, entered an order moving the arraignment to April 27, 2000.
Consequently, April 26, 2000 is excludable? as “delay resulting from any pretrial motion, from the
filing of the motion through the conclusion of the hearing on, or other prompt disposition of, such

motion.” 18 U.S.C. 8 3161(h)(1)(F); see also United Statesv. Barnes, 159 F.3d 4, 11 (1st Cir. 1998)

(“we haveread the term *pretrial motion’ broadly to encompass al manner of motions ranging from
informal requestsfor laboratory reportsto ‘implied’ requestsfor anew trial date” (internal citations
omitted)). The defendant was arraigned on April 27, 2000; therefore that day is excludable as a

“proceeding[] concerning the defendant.” United States v. Santiago-Becerril, 130 F.3d 11, 16 (1st

Cir. 1997) (quoting 18 U.S.C. § 3161(h)(1)). Additionally, at the arraignment the Court allowed the
parties 15 days to file pre-trial motions. Thus, the time from April 28, 2000 to May 12, 2000 is

excludable as“time set aside by the district court asmotion preparationtime.” Rodriguez, 63 F.3d at

2 After apreliminary review of the record and the docket shedt, it is not clear when the defendant made thisrequest. Thisis
significant because the entire period from the date of the request to the date it was granted is excludable as delay resulting from a
pretriadd motion. To be consarvative in caculating the excludable time, | will assume that the request was made the same day that it
(continued on next page)



1165 (citing United States v. Barnes, 909 F.2d 1059, 1064-65 (7th Cir. 1990) (“whether adefendant

actually filesamotion or not . . . theinitial time period the district court allowed for the preparation
and filing of motionsis excludable under the Speedy Trial Act”)).
2 The 478 days from May 17, 2000 to September 6, 2001 are excludable.

On May 17, 2000, Juan R. Acevedo, then attorney for the defendant, filed a Motion to
Withdraw. The Court denied this motion on June 2, 2000. Therefore, the period between May 17,
2000 and June 2, 2000 is excludable as delay resulting from apretrial motion. See, e.g., United Saes
v. Joost, 133 F.3d 125, 130 (1st Cir. 1998) (motion to withdraw stops the speedy trial clock).

On May 16, 2000, the Court set thetrial for June 27, 2000. On June 2, 2000, the Government
filed amotion requesting a continuance of thetrial. The Court denied the Government’ s motion on
June 6, 2000. The period between June 2, 2000 and June 6, 2000 is also excludable as delay resulting
from a pretrial motion.

On June 5, 2000, the defendant filed amotion challenging the validity of the appointment of the
Interim United States Attorney. The defendant sought either dismissal of the Indictment, or a stay of

proceedings pending the resolution of the appeal of acase involving the sameissue, United Statesv.

Peralta-Ramirez, 83 F. Supp. 2d 263 (D.P.R. 2000). On June 13, 2000, the Government filed its
opposition to thismation. On June 20, 2000, the Court issued an order holding the defendant’ s mation
in abeyance pending the outcome of the appedl . The First Circuit decided the appeal on July 17, 2000.

United States v. Hilario, 218 F.3d 19 (1st Cir. 2000). On August 1, 2000, the Court took notice of

this decision and ordered the defendant to tell the court whether he wished to hold his motion in
abeyance until the appeal to the Supreme Court wasresolved. On August 7, 2000, the defendant asked

that his motion be kept in abeyance until the Supreme Court resolved the appeal. The Supreme Court

was granted.



denied certiorari on November 27, 2000. Hilariov. United States, 531 U.S. 1014 (2000). Although

the Court did not enter an order dismissing the defendant’ s motion after the Supreme Court denied
certiorari, it obviously could not have done so until at least November 27, 2000. Therefore, at a
minimum, the period from June 5, 2000 to November 27, 2000 isexcludable asdelay resulting froma
pretrial motion.

On June 16, 2000, the defendant filed a motion to suppress certain evidence and statements.
On July 12, 2000, the Government filed aresponse. On September 5, 2000, the Court referred this
motion to the Magistrate Judge for an evidentiary hearing and a Report and Recommendation. On
February 21 and March 7, 2001, the Magistrate Judge held a hearing on thismotion. All thetimefrom
June 12, 2000 to March 7, 2001 is automatically excludable as delay resulting from apretrial motion
“from the filing of the motion through the conclusion of the hearing.” 18 U.S.C. §3161(h)(1)(F);

United Statesv. Salimonu, 182 F.3d 63, 69 (1st Cir. 1999) (“[A]slong asahearing onthemotionisto

be conducted before trial, the delay until the hearing automatically should be considered delay

‘resulting from’ apretrial motion.”); see also Henderson, 476 U.S. at 326-27 (* subsection (F) does

not require that a period of delay [between the filing of a motion and the hearing on that motion] be
‘reasonable’ to be excluded”); Staula, 80 F.3d at 601 (“For motionsthat require ahearing, [subsection
(F)] excludesthe time between the filing of the motion and the hearing on that motion, evenif thedelay
isoverlong, inexplicable, or unreasonable.” (footnote omitted)).

At the end of the hearing on March 7, 2001, the Court ordered the parties to submit written
briefs within 15 days. On March 26, 2001, the Government filed its brief. On April 9, 2001, the
defendant filed hisbrief. On May 23, 2001 the defendant filed aresponse to the Government’ s brief.
On May 30, 2001, the Court ordered the Government to submit additional information by June 12,

2001. On May 31, 2001, the Government filed areply to the defendant’s May 23, 2001 filing. On



June 12, 2001, the Government complied with the Court’sMay 30, 2001 order. On June 28, 2001, the
Government filed a motion submitting additiona evidence related to the defendant’s motion to
suppress. On July 11, 2001, the defendant filed aresponse to the Government’ s June 28, 2001 filing.
On July 17, 2001, the Government filed aresponse to the defendant’ s July 11, 2001 filing. The Court
took no further action on this motion until the Magistrate Judge issued a Report and Recommendation
on January 25, 2002. The statute “excludestime after a hearing has been held where a district court
awaits additional filings from the parties that are needed for proper disposition of the motion.”

Henderson, 476 U.S. at 331. Additionally, the speedy trial clock may be stopped for up to 30 days

after the last filing while the Court has the motion “actually under advisement.” United Statesv. Scott,

270 F.3d 30, 55 (1st Cir. 2001). Therefore, the time from March 7, 2001 (the day the Court first
ordered the partiesto submit additional filings) until August 16, 2001 (30 days after thelast filing) is
excludable.

On July 25, 2001, the Government filed a motion to seal one of the defendant’s previous
filings, and asking the Court to order the defendant to refrain from including the names of the minor
victimsin hisfuturefilings. On January 8, 2002, the Court granted the Government’s motion. For a
motion that does not require a hearing, the Speedy Trial Act “alow[s] for the exclusion of al of the
time from the filing of the motion to the time that the court receives all reasonably expected papers,
plus no more than an additional 30 days of advisement time.” Rodriguez, 63 F.3d at 1163. Although
the defendant did not, ultimately, file aresponse to the Government’ smotion, thereisnoindicationin
the record that the Court could have known this before August 7, 2001, the day the defendant’s
response was due. (See Docket Entry 125). In other words, the Court did not know it had received
“all reasonably expected papers’ until August 7, 2001 came and went without any response from the

defendant. Consequently, the Court could not have taken the motion under advisement until August 8,



2001, and the 30-day excludable period continued until September 6, 2001 (30 days after the Court
took the motion under advisement). Cf. Rodriguez, 63 F.3d at 1164 (“[ T]he bail motion. . . (which
did not receive a hearing nor, apparently, an expressruling) resulted in at |east an additional 30 days
of excludabletime.”). Therefore the timefrom July 25, 2001 to September 6, 2001 is excludable as
delay resulting from a pretrial motion.

3 The 44 days from October 3, 2001 to November 15, 2001 are excludable.

On October 3, 2001, the Government filed amotion asking the Court to make acomprehensive
ruling on the validity of the defendant’s various allegations of prosecutorial misconduct. The
defendant’ s response was due October 16, 2001 (Docket Entry 135), but no response wasfiled. Itis
not clear in the record whether the Court made an express ruling on this motion before the defendant
filed his motion to dismiss the Indictment. Therefore, the excludable time related to this motion ran
from October 3, 2001 to November 15, 2001 (30 days after the response deadling).

4 | do not decide whether time associated with the Government’ s October 30, 2001 motion
isexcludable.

After consideration of the Government’s October 3, 2001 motion, the amount of excludable
time totals 539 days. Correspondingly, no more than 67 non-excludable days have passed since the
defendant was indicted. Because these calculations demonstrate that the Speedy Trial Act has not
been violated, | do not decide whether any time should be excluded because of the Government’s
October 30, 2001 motion. Inthat motion, the Government expressed concerns about compliance with
the Speedy Tria Act and asked the Court to take action on all motions currently pending, including
those that the Court had referred to the Magistrate Judge for evidentiary hearings. The defendant did
not file aresponseto thismotion, and thereisno indication in the record that the Court expressly ruled
on it before the defendant filed his motion to dismiss the Indictment.

Thismotion deserves specia scrutiny becauseit could possibly be characterized as asking the



court to do no more than take action that it was aready obligated to take (i.e., rule on pending motions
for which the Speedy Trial Act’s30-day “under advisement” period had already expired). Thisview
IS not necessarily persuasive, given that the motion also asks the District Court Judge to take
appropriate action with respect to the motions that were still under advisement by the Magistrate
Judge. However, even if the former interpretation is correct, this does not necessarily end the

analysis. In United Statesv. Jorge, 865 F.2d 6, 11 (1st Cir. 1989), the First Circuit held that thetime

associated with a motion that “simply repeated an obligation the defense aready owed” the
government under aprevious order was excludable. The court noted the defendant’ s“ concern that the
government not be able to subvert the Speedy Tria Act by filing superfluous motions or other requests
for action.” Id. at 12 (“Indeed, we believe tria courts should consider carefully the circumstances
surrounding government motions in determining whether they should stop the clock.”). Nonetheless,
after considering the good-faith basis for the government’s motion, and the lack of prejudice to the
defendant, the court found the exclusion appropriate. 1d.

Because adecision on the excludability of the time associated with the Government’ s October
30, 2001 motion would likely require further inquiry into the circumstances surrounding the filing of
the motion, and such adecision would not affect my ultimate conclusion that there was no violation of

the Speedy Tria Act, | do not decide whether thistimeis excludable.



CONCLUSION
Together, these three periods of excludabletimetota 539 days. At thetimethe defendant filed
his motion, athough 606 total days had elapsed, that total included no more than 67 non-excludable
days. Accordingly, the defendant’s Motion to Dismiss the Indictment for Violations of the Speedy
Trial Actis DENIED.?
SO ORDERED.

DATED THIS 15TH DAY OF MARCH, 2002.

D. BRock HORNBY

UNITED STATES CHIEF DISTRICT JUDGE
DisTRICT OF MAINE

SITTING BY DESIGNATION

® The Government's February 7, 2002 Motion to Strike is also denied.
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